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18 PN | Natural N_w._:a Hrmo:a

2042.9&89 there remdined. something . mrmra% m:mm:ﬂocm w_uoc.n.
Selden’s theories.to more traditional and conservativeroyalists, and Hale’ M -
equivocation canniot have reassured them.- The new.ideology . remaine
exotic and rathér daring, even after its exponents: received high vomuﬂosm in-
Church and State after the Restoration. As such, it shared in the suspicion
directed against apparently the most outrageous of all Selden’s mozoionm.. E

whose nm_unaosmr% to this nS&ﬁon is ﬂwn ucgnnn Om :é :ﬂg nr»wﬁnn

a

R .Hra nearest »_.Qoan _._mm %2 mon toa vnovnn ummnmmiﬂz om nrn _.&»sonmr% o

.“Hobbes to the line of- thought which I dealt within, the _unnﬁosm nwmvﬂnn s,
L mnnnmn m:.Enw in his introduction to _&n Yale ZEﬂo: nﬁnsé yearsago: He ™
.. commented on An; answerfoa n::z& book tha this anonymous v»:.%.rmnn
T nosnu.nm the ‘essential elements of Hobbes's _.uorn:..u_ thought Am_osm
. with much that is. monﬂmn and. even contradictory to it)’, and pointed to-the
R .m.ﬁnmmr% vnwénoa Hobbes.and many of the Tew Circle, and the fact that
-+ Hobbes’s _manuscript mmmamam of Law had’ circulated-among his friends
- after its composition in 32; and Zmé of :r.o. The’ evidénce mon nwﬁ

7. in just-the milieu E.&nﬁ& in"the last chapter that Hobbes’s: theory. was
" developed: His interest in'and. »mnﬁ»aoa for Selden is separately. mﬁnmnnm
. " notonlyis Selden’s Titles of } Eo:o:
" mentioned by’ :»53 in’Leviathan, but in 1635 when he was' touring the

U Clausum, mnfum that he had &nn»mw a great opinion of it’.> They- m& not”
T .mnz.mp:% meet until »mﬂ. nra v:E_nmzo: of Leviathan,: s&o: Io—u_u S mnsﬁ
. Selden a: noEern:SJ, copy = an’act: whichi in itself mroim the nmnnns in;
.. which he’ rnE r:: .ﬂﬁ% mvvpnnazw _unnm_.an n_.:ﬂo nHomn mua mm pmﬁ...
S wards A LD

SR ,.Eoénﬁb nrm 3:40:20:& Eﬂﬂ.vnnnwao: om Iovcnm S.osE n&n outoo:
L .,ﬂrn:. ,ﬂrnoQ was the idea that men’ renounce their right of m&muvﬂnmo?uso

....Emm_mnn:n mc_uunn._cnsﬂE Hobbeés i in | De Cive and Leviathan denied jiist this -
* . and ‘was attacked by I%mn ‘among others, for. doing so. Moreover ;.
we _pnnnvﬂ _..rn :2.5& Sni om Io_u_uom 5 ﬂrno_% of :mEn__ _»i and’it

S . ‘_..‘_._S.:o: _u..&n _Sia :. 2_ m w__._zn_n aZnE Iu<n= Gu& p--35.0
2t SéeB. D, O_.nn_._m_»mn. “Clarendon’s anid Hobbes’s m#snaa of Laus', 229. ari O:nza.

. B 4 >c¢ﬂn<. mxeqh:\& I, v uao

mlms%r_m. and the manus¢ript’s circulation is good,? andit is clear that itis.

ne of the few books vn:mnm (oreve

,Oo:::«nn ‘Hobbes wrote back to a. mﬂn:a »m_snm for ‘a ‘copy of :Mare-

close a'similarity between him and’Selden or Digges: After all, central to

‘in order to’create civil manQ. and’ arun 93 have no. :mrﬂ to resist the

; pee18o; I >=¢nne. Brief Livés, 1, ed. A. Clark AOua.oa 1898); pp: 33
-2 'list of Hobbes’s, friends: En_z&:m friost of the Tew Circle, -
mnh_.:r, «Sia.,s_ nm ﬁ Zo_nmio:v :&on. 18 uclub




- was quite explicit in the Elements that the state of nature was the mnmno om

120 i - 2&5& .m_%._ﬁ Theories

obligatory force, nothing could be much further from mnﬁnn s Eng.:.n ;
with God in a central place. In the first part of this chapter, I shall show that.
while the standard account of Hobbes’s ideas on resistance is true for De-

‘Cive and Leviathan, and so true for Hobbes from 3&» onwards, itisnotso -

obvionsly true for the Elements of Law. In the second part, I shall show the.

relationship between Hobbes’s theoty of: natural law.and Seldeén’s. -

One nonmnacnnnn of getting straight the relationship between Hobbes -
and Selden is that we can put the long argument between Professor
Warrender and his critics in a new perspective. Warrender’s case rests on -
the fact that in Leviathan Hobbes consistently refuses to treat self:
preservation as aduty —itis the primary right of nature, and ‘Law and w_mrﬂ
differ as much, as O_urmmson and Liberty; which in one and the same -
matter are inconsistent’. Duty, the law of nature, must therefore have
some other basis than self-interest, and Warrender famously mocnm its basis -
in God's will. But as his critics have m?ﬁwwm stressed, and as Hobbes's
contemporaries also realised, the whole tenor of Hobbes’s theory is that
‘obligation is' ultimately a matter of self-interest. As we shall see,
Warrender isolated a real problem in the text of Léviathan; the solution to
the problem, however, is not what he proposed but is to be found: 3“._
looking at the mgn_owanun of Hobbes’s thought during the 1640s. -

The Elements is in fact ambiguous in just the area I want to consider first;
the surrender of the right of self-preservation; but there are some passages
which carinot really be interpreted in any way other than by accepting that
he believed in such a surrender. In addition, contemporaries took him to be

justifying the surrender, and that is evidence which cannot be &mnnmﬁ.a&

The general similarities between the Elements and the works of the Tew |
Circle or Taylor are clear: most obviously, Eo_uvnm hung his argument on

just the distinction between Smwﬂ and law iv_nr was. nnsnnu_ for U_mmnm
and others. : R

The names lex, and jus, that is to say, law and right, are often confounded; unm yet
scarce. are there any two words of more contrary signification. For right is that
liberty which law leaveth us; and laws those restraints by which weagree mutually -
to abridge one another’s liberty. Law and nm:n therefore are no less aum.ﬂ.osn than -

restraint and liberty, which are nonﬂ.wQ . (m.10.5) " !

The primary Dmrﬂ of nature is self-defence; ‘that i?nr is not pmm_bmn
reason, men call RIGHT, orjus, or blameless liberty of using our own natural
power and ability. It is therefore a right of nature: that every man may
preserve his own life and limbs, with all the power he hath’ (1.14.6). But
although it is the primary right of nature, it is not the o:? right. Hobbés

total freedom wwvoarnm_mnm by Selden and Sn onronm

Every man by nature hath right to all things, that is to m»«: to n_o irwﬁogan _.—n

listeth to.whom he listeth, to wom.mnmm. use, n:& n&oq. all ﬂ_.unmm rn ﬁ:: na& can, mon -

RO >m we mrmz see, &:m is m_mamnman; mﬂm.naann m—.oa nrn nvaoQ v:n mo_.sﬁnm
C in Um Cive. Moreover, in the m~q§m=& mo_um.nm at various. jpoirits wenton to-
.7 argue that the right of mmmmnmnwnsg has no be nnuo:sgm by the contractors’
= ifa sovereign with' cogrcive power is to be set up, Thus he anuEnm the

" . man in the commonwealth whatsoever rwnr :mrn £o resist him, or them, on i_._oB

S ucmm.nm.

S After ammizm nrm vcinncm moammcn noﬁ.ﬂo: 5 nrpm im%. rn iazn o: no .,&
LoD osaythat o e

“ - sword of justice that keeps them-all in awe; are nevertheless in danger of enemie
* . from without; if there be not someé means-found, to unite their, m:nnmﬁrm and
~natural mognm in the resistance of such enemies, theic peace amongst:t themselves i is- -

| PR Ea.‘mamcan:n &Em :E&n a &msnncoz wnnioa: ﬁra case irnnn nrm voéﬂ
L e .. ~'of coercion.is _u»mnm on.men. —.nso:aﬂnm their Emrn of nnw_mnwnnn against
s o othe .342.9@3 and the numn where it is based on their agreement o help:

i F all cities or wo&nm ﬂorn_n ot subordinate, _u.: Eam_unsao:n ﬂ_::n one man or.one.
N B - “theit m.0<mmmnz. and his power the sovereign power; which consists in the powe
1~ .. ‘and’strength that every one of the members have transferred to him fromi thems
7 . _selves, by.covenant. And because it is _Bwomw__umn for’ any rman.really to' transfer r_m .
4 own Mn_.mﬁmnr to another, ‘or for the other to receive it; it is to be understood: that €0

n .. ) :mrn of _.nm_mcnm r:: to. 4&.53 rn 50 ﬂ_.msmm.m:ﬂn: it, A_ 9- Hov

SR mo<9.2m=ﬁ<

s mnn_nm all :::mm rn eﬁ:n% ‘must 5nnnmo_.m wn mooﬂ_ unto _..:5 in his own ._cmmnn ..

- eonsisteth in the ﬂuzmmﬂnnm of n<nw% :S: s :m_.: of resistarice ummEmn ?3 8

uss_:&. E&@& S RN 13 |

ment, because he-willeth them; and may. tend to his. preservation some time or’
othef; or hie may ._cmmn so’...: it followeth thac n= n.:zmm n.m% nm_.;_w also. w« aosn
_u<_.:3.ﬁ:.+~8 : e ST ‘. . .

creation of a sovereign by wn:._mnw:um that ‘the end.for which ‘man m?ﬁr
up, and ﬂo_.smﬁmwa% to another, or onrnnm the Emrﬁ of vnoﬂnnﬁsm and:
defending 1 himself 5 his own power,is ‘the mnnzznw which he expecteth -
thereby, of protection and defence from' those to' whom hé_doth* 50
Br:aEmr it’ {1.1.5). And- :o mh:& om _&n woinw of noonﬁou that it -

whom he hath transferred the power of coercion. It followeth therefore; that no

they have conferred this’ power nOonQ<n. or. ?m men :mn »o nw: 5 nrn wséa Om
c:.c o T e T :

mOnmmE:nr ww nro< éro ate E.:o:mmn ﬂrnamn?mw in mnncng w< nrn means om %_m

butin vain. And therefore it is to be understood as a covenant. om every EnEGQ. 8
no:ﬂ:vcna nwm:. mn<n_.mu m.o:..am for the. anmn:nn ow the éroun A:.‘va

the sovereign pmm:aﬁ a.common enemy, This is a distinction which
‘makes little sense in the later Hobbesian ﬂrnonw. anid of course. m_mmm.vnwnm :
83:% in. th&raP me:m ms_.Sﬁ& ina <2.< Qsmmns_mﬂa& form in Um
Cive. o . : K . S
~Another nxm_.:_wwm can’coine mnoq: rnm mwmn_zos Om a mocnnﬁm

council, to whom the particular members rm<a given that common power, is called: -

transfer a man'’s power and strength, is no more but to lay by or _.n__:m_.:mr _.=w own:




122 C Zﬁxah m_m__ﬁ .;mo:&

He that cannot of :mwn be vnEmrnm cannot of right be resisted; u:& _.S ﬂrwn cannot

of right be resisted, hath coercive power over all the rest, and thereby ¢an frame and
govern their.actions at his pleasure; which 'is absolute sovereignty ... wonoz&w,
that man or assembly, that by their own right not derived from the present right
of any other, may make laws, or wvnomﬁn them, at his, or their pleasure, have

" the sovereignty absolute. For. seeing the laws. they muake, -are:supposed to be- ..

made by right, the members of the no_.nEo:iou_ﬁr to whom 93 are made, are -
obliged to obey them; and consequently not to resist the execution of them;:
which non-resistance maketh the woiﬂ. w_uwo_En Om him that o_.mﬁbnﬂr ﬂrnﬂ-

{m1:19) . . . o o R .

>mm5.£ these passages, ﬂraﬂo are some onrﬁm which point nrn other
way, and imply that no man can _..n_EﬂEm: his Emrn of * m.nononssm and.
defending. himself by his own voimn, “First, 1.1.7, guoted m_uodn as de-
fining the power of coercion, continues ‘. .. sword of justice; supposing the
not-resistance possible. For (Part 1. chapter 15, sect. 18) covenants bind but
to the utmost of our endeavour.” However, one Ennnnwcum thing about’
this is that the section referred to, which justifies this modification of his.
stated position, was added to the circulated no_uﬁm of the Elements later by

Hobbes, and is found in only two of the manuscripts. The evolution of the -

Elements text, despite Toennies’s work, 1s still unclear, but there isa mn_.o:m
implication that Hobbes'’s . onmﬁm_ draft did not include the m;.oSmE:
about the possibility of non-resistance. .

Second, when discussing the rights which men retain from the state om ,

nature into the state of peace (which in the Elements include,.as OoEmE:r
has pointed out, rights founded on contracts made in the mazm of nature
before the contract of society),” Hobbes observed: S
As it was necessary thata man should not retain his dmrﬂ to o<ﬂ.<§5m_ soalso was
it, that he should retain his right to some things: to his own body {for example) the
right of mammuansm, whereof he could not transfer; to the use of fire, water, free air,
and place to live in, and to all things necessary for life. Nor doth the law of nature
command any divesting of other :mrﬂm. than of -thdse oE< ﬁ?n: Q:Son be’
RSE& without the loss of peace . c 7. pv : S

This is a passage which of course raises a :::ann of w—.oEaEm for. E‘JN
account of Hobbes, as does the similar passage in Leviathan itself:-

men may, for example, have the right to the use ‘of a place to live in, bat
do they have the right to mmWo a E»nn to.live in i:rocn the mo<naﬁm= s

permission?

However, despite these pointers miﬁ moa ﬂwn anm nrmn men :,Emn .

renounce their rights of self-defence in order to erect a mo<nnﬂms. the
Elements was undoubtedly read by its first readers as arguing for arenunci-
ation. The relevant parts of the work were first ﬁcE_mram as a piracy in

May 1650 under the title De Qo%o% Politico, from a copy w:vvrnm A?_o_u-

s Hobbes, The Elements of haE Natural n:m Politic, ed. F. .H.og_:mm_ mno_._n_ nm M. _.S ’
Goldsmith (London, Eocv p- xii. AOOEmB:r_mFs‘oacnzo:u All ncoﬂpﬂosm in nrn Sxﬂ of .

.

- SR »Ei 3. Eo_uvom s ».oan_., m.noﬁm mun_ _nnon enemy, Seth- dq»nn_ . .H.ru mnmn .
- peopleto mention it wereamong the now ‘well-known .H..nmumnnm butthe.”

G Engagers iro réad the Elements, as &ma:nn from De Cive. or Leviathan,
T took him to be putting. mn.niunm a nowurun n»ma mo.” nrn nOBEnS 35_.59»-
= ton.of all rights, .~ -

g answet of ‘Eutactins Philodemius’ to Hammorid’s attack on him; he

out of v.a?_aa& his UQ.«EE Nnh_u. and out of M. Eowvm ‘his late woor de Oe.wa_.u

o which I have already &Hnmmum but onely in regard of the great reputation uzoinn_
" >n<ﬁ.mwﬂnm gn_._ s.npwoa 0m z.ﬁ:. own pvvno_onsos .

.:ﬂrn mo<nnnpm= n= I. uv mam no_..ﬂ:..:nn_ S y A.,

, * ing our right of. m&m-waonnncos. and giving it up to any other. Power beside the':
_..w..dn.: S e T

- of the right of. mn_muﬁ_.onnncon. It is intercsting that ‘Ascham too_thought

o book; Of the Confusions and Revolutions of Government, the second editionof

- B Confusions and" Revolutions . of Government, was vuwrmrom some months
- beforethe De 03.@2,9 and ke did ot say what work of Hobbes he hddread -

S ,>mn_..u3 said ' was-that e - -

. to one m.n_.vnE»: ua& mﬂwﬂaﬁm >=nm=5nn. 03:5 mcvvomnm m:nr afix¢ >=nm_n=no

e R Io_uwnm. m.__na.n:? P vii Q. o«nEnm 's m.nnmun&
"% *Entactius ‘Philodemiis’, An ansiver to.the Eam_nu:&_ Q. Uana- :na_q:m Fosmoa. -muov ‘B u S
: ,... M. Nedham, u._f. case. Q. ::.. Saaea-ﬁtnn:r &. mah__nam nn_nm Arosn_o:. :&3 Oa

“The first reference to it- came some nnn mmﬁ after it ws_uwnnzo:.. in ﬂrn

‘remarked Rénm_unm:« that Hobbés : was ‘one of this Umnnonm party’; despite’
the &m.nnnsnm between their treatments of the magistrate’s penial powers:!
But’ wnova% the best example is Marchamont Nédham, who: in nrn
second edition of his: Case of the Qaz.aoa-_tma:r stated, ms_u_umrnm _»ﬂnn in.
1650, umm& an wm_vn:&un —.nwnmwm:.m unmcggnm mon his 1850:

Politico. Not that I estéem their Authorities any whit more - Authentick than those.

unto those Books by the two Parties, Presbyterian and Royall; And Isuppose noman:’
may nncn_vr or crya victory;: more honourably than-my mnﬂmn. um I.can. mo_nn our -

From ai..onnn Eu% Eﬁ:@ be: Emnﬁ.nn_ n_..»n m:_nn no wnnﬁnﬁ for L \m.. h.:;: »nm
h.?iw (which istheendofall Oo<onnaoan& are iow to be had here, by naraan_mru .

present; Therefore it is very unreasonable in any man to put himself.out-of the
Protection of this moin_.. wé oE.uomEm :. »nm ..nmn_.Sam Fm o_unnrn:nn to the K om .

Znn_r»:.... EE._ ,cnrnqna "rnn Eo.cgm E&.unmcnn_ mou nvn _.o::aﬁmwansn

that Hobbes had a very extreme theory uwo_: the mvanmuaob of rights -
(indeed, a theory which was too extreme for Ascharn himself): ‘Ascham’s

'his A Discourse: Wherein is ‘Examined, What i is ?33?3\ haE.?: %..S.n the -

(which s itself interesting). What he says makes better sense of the Elerents .-
than De. Cive, which:seems, to have vnns very:scarce in England at. this.
time, and it is possible nruﬂ vo had seen onn om ﬂra Ew::mnnwﬂm om. it. dﬁ_»n

Mr. Hobbes »nm m O..a::n are Enpmna to n_.mcn ma<n3= £u<nm mon owrwnzm cnov_n

_!m; _u,u4|wu
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in a people, beciusea wunnnﬁun man may give ?Emn_m uptoa u:ﬁﬁ mngnnmn mo_. .

ever, as among the Jewes and Romans. Mr. Hpbbes supposes, that.because a mari
-cannot be protected from all civill injuries, unlesse all his rights be 88=< and

" irrevocably given up to another, therefore the people ire irrevocably and perpetu-

ally the Governours ... Such a totall resignation of all right-and reason, -as Mr.

Hobbes supposes, is one ‘of our morall impossibilities, and &nnnaw\ovﬁ_uw:n to that
antient Ius zelotarum among the Jewes ... Our Generall and Originall rightsare not -
_totally swallowed up either in the property of goods or in the. vOmmnmm_oa ow :

persons, neither is.all nrpn which was naturall now made Civill .

Given that >mnrm3 himself, as his opponent Sanderson voEnnm o:n.

believed in effect that m&m..wnnmnncmzon was ‘the first and chiefest obliga-

tion in the world’, it is hardly surprising that he felt it necessary to rebut -
Hobbes at this point. Later Engagers, however,. such as Warren or’.
Osborne, who had the Philosophical Rudiments (i.e. the English nnwnmwmﬂo_ﬂ.
of De Cive) and Leviathan itself, were able to n_zona Eowvnm as an authority

for their position with 2 clear: conscience, and not treat him (as Nedham

" had done) as an ovwonnsn to be m:_u<m2nm _u< n_._n :=mo_.nmnn= nosmnm:nsnnw .

of his own theory.*

If later readers of the Elements were aware ﬁrwn it no:n:wsu.:nnm ﬁrn _n_nm :

that all men’s rights could be renounced, so apparently was Hobbes

himself, for in De Cive hé systematically 3504& the ambiguities and
altered his argument_away. from the Digges or Tew Circle line. This

process seems to have begun while he was E:Waﬂum with the Elements

itself, if the addition of the point about promises only binding to best”
.endeavours is any m:,ao. msm perhaps one reason why he abandoned the..
manuscript and started on a basically new work is that the nwmw Om nnSmEm )

the Elements piecemeal proved too.cumbersome.

_Thus in De Cive Hobbes added to his mnsnn& mnmnsmmuo: om noaﬁnnnnm a

Hcsm defence of the proposition ‘that ‘no man is obliged by any contracts’
whatsoever not to resist him who shall offer to kill, wound, or any other
way hurt his body’, and of the consequent invalidation of compacts, of

self-accusation.*? ﬁ:w insertion of this passage into what is ‘otherwise a -
more or less straight copy of the Elements is very striking, given the way of .

reading the Elements which we have just been considering. Equally mn:_ﬂbm

is the insertion of a new and rather forc¢ed explication Om what non-"
resistance is, into his account of the union of no:nnmnﬂnm E&ﬁa:u_m :

\.?om_..own:nnm in the Elements by 1.19.10). .

mswﬁuwﬂos. of the wills of all those men to the will OH_.o:n,::.:._ or ou.n.ﬂoc.:&r. is
then made, when each on¢ of them obligeth himself by contract to every one of the
rest, not to resist the will of that one man or.council, to which he hath submitted
himself; that is, that he refuse him not the use of ,Em wealth and strength againstany’

WA >mnrm..=_ Of the Confusions and Revolutions of Governments (London, 1649); pp.-d5=16.
! For these Engagers’ reading of Hobbes, see Q. R. D, Skinner; ‘Conquest and Consent:

Thomas Hobbes and the Engagement Oonnq0<n-ww inG..E.- 3152 nm .H..__z. ?R.qnmzna

(London, 1972), PP 92, 95.
2 Hobbes, English Works, 11, p. 25..

o o&ﬂ.m irunmogaa. mo—. Vn is mnvwcmnm mﬂ_._ 3 nnﬁ»:- m. nm_._ 0», momnnm:»m FBwo_w -

,. . nians; for in De Cive Hobbes in fact outlined a much less frighteriing and -

S had put forward, We have seen that wnno&Em to the Elements, :»Enm_ man’
_had the Emrn to mo ﬁrpnmoa<nn he rmnnnr to whom he rmnnnr.. justas he mi :

+ tended to his self- vunmnzwsoa. or.what he judged to do so. That this was_
; _ by no means the sanie was made clear by Hobbes in a note he mm%n:mnm o

oo the mﬂno.a n&cos of De ﬂ_em in 1647. In the state df nature, aman‘hatha-
L nmwn to make use of, nnm todoall érmaogﬂ. he mrmz judge requisite to his

L ‘.vunmoﬂ.‘»ﬂon
" his preservation, which yet he ?Emn:. doth not nosmanﬁq believe so, wn
" 'may offend against the laws of, nature .

. 4 ‘ 18 Hobbes, English. s\e‘ru. mopio o
v B de Spinoza; The, %&_:n& Works; on_ ‘A, 0 ﬁm_.:_s_.: AOmei Eu& Eu ;..E mmn m_mo

e .. avoided.in De 0:& uﬂ& n<n= @cmrmnn— uummnmnm om n?m wEm u_.n nxnmnm 5
: . .H..E\E%EF : o

coeetee oo coercive ﬁos.nn. In v_mnn of thé passage on the. power of coercion in the
| o Elements ? 1.7), De.Cive interpreted the power as.the result of the citizens
. .- renouncirig, not their rights of resistance, but their umwa of nmmumﬂmbnn ‘the

" . same w:& Om &:zm as the right to wage moHo_mn i»b »sm in hmsnnrna _.6 .
/. .'Was 10 move even further in this direction.**

i ing the right of self-defence, he also revised his account of the state. om.
" matare, Tt is ironical that; Hobbes's: ?nEua of an, anarchic. :mEB_ state

. . - . works limited man’s smnsn& nmrnm to those actions: which. tended: to
|+, ipreservation, and not. 0 uaﬁv_bm rn «Smrna to mo.: In this, rn was..
S .:nmocwﬂn&; Boﬁnw BS&, m,oa _:m oéz o»_.:ﬂ. vo&so: and that of _:m

. R . -by. noannwnwoﬂﬂnm to _un wwﬁnm nrn mBﬂo _ﬂ:& om. nr_nm. aﬁ: we. have to
S f.....s_?m_zuom R o : :

.Hsca_& Eoga

against violence.'*

In. mnnnuur voinﬁ._. mnw SF 0». a Emrn om nnm_mn»nnn ?u:m nnuocsnn& H

~ But vnnwwwm .&n vnmn ﬂnm.ﬂ_&n ow _&o nrpumn is vuoﬁmna 5\ r_m anp:aG of

right of HEE..&EW is . snannmﬂoom to be given iny one, when’ every man
‘contracts not to assist w:ﬁ who is to be punished. But I will call this right,
%m sword of Justice.” In nEm Ewmn n_ﬁ rightof moﬁaﬂn vcnmranﬂn the

_Not only. did Hobbes argue after 1642 for the H.Ewommugrs. om renounc

mro&u have haunted contemporaries who were indifferent to the Selde
mﬁwnn_ﬂn picture than Digges, ,H.uw_on. or <mcmr»ﬁ. or he himself in 1640, :

(for nxwav_& in H.pﬁon iruaognu we s»E...»:w desire; :»ﬁh»:w weare
permitted to”.!* Butin the later. theory, he had the right merely.to'do irpn

. But if any man vnnﬁnm somewhat to tend’ E».nnmmmﬂ? to

;"8 Similar remarks have been
marshalled by Wemham 'to show that mo_ucam no:mﬁnn.:n; in: his m»non

friends.
If what I have van: mcwmnm_usm is non.nmnn mnm Iovwﬁ in nrn m&&:«:? Emm
much more like U_mmam and the onrnum than he later became, and was taken”

.ibid., n, p. 755
¥ See above. Pl 111,

:ura ophy, of Hobbe (Oxford, 1936), pp- Sff
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v

explain Em move away from their position. To :nmo_.mn&u this, we. r»ﬁ 8 :

bear in mind the distinction which I made when &mnﬁmﬁm the Tew Circle

writers, between the general obligation to keep promises, and the ration- -
ality of making a particular promise..In Eo,c,anm. both z._amn issues were -

treated differently from the beginning.
The first point to be stressed is that in Selden, the: ovrm»co: o own< the

natural law, and hence to keep one’s promises, is (as we saw) Bﬁg_n:n to-
a motivation — to the fear, thatis, of suffering at the hands of God either in -
_ this life-or in the next. It was because we can fear punishment in the -

after-life that it makes sense to talk of cn_nm\odwmmm to keepa contract of

non-resistance; if beliefin the after-life or in the mo%&%@ of talking dbout -
it is dropped out, such a contract must go as well. It is fairly clear that .
Hobbes never in fact believed that the after-life was relevant to the wamnun :

tial calculations of all men, even in 1640, although he did accept that it -
could be rational to accept death if one happened to believe that by doing
so one would avoid a worse penalty in the life to come. His position was .

always (roughly mmvnu_namv Selden’s without the premiss of God's eternal -

punishments, though it was not stated as clearly as it could be until the
mature period of Leviathan. The famous @wmmuma on E_Enu_. w:;.mwansnm
“there shows what he believed:

Having thus briefly spoken of the natural rEmaoB of Oom and _.zm natural _pim.

will add only to-this chapter a short declaration of his natural vcn_mraona. Thereis

no action of man in this life, that is not the beginning of so long.2. chain of

consequences, as no human providence is high enough, to give a tan a prospect to.
the end. And in this chain, there are linked together both pleasing and unpleasing .
events; in such manner, as he that will do any thing for his Rnumc.nn must engage
himself to suffer all the pains annexed to ‘it;.and these pains, are the natural

punishments of those actions, which are the beginning of more harm than good.
And hereby it comes to pass, thatintemperance is naturally punished with diseases,

- negligent government of princes, with rebellion; and rebelion with slaughter.
For seeing punishments are consequent to the breach of laws; natural punishmerts

must be naturally consequeént to the breach of the laws of E.Enn. and n_._n_.n».oﬂn ;

follow them as their HEEB_ not »n_u:_.mn% nm.nnnm i

It was because of this view that Hobbes seems to H:R nnEﬁVanm $O ”.
often about the status of the laws of nature: ‘they are but conclusions; or’

theorems concerning what conduceth to the conservation and n_&.nwnn of

_[men}; whereas law, properly, is the word of him ‘that by right hath -

command over others. But yet if we consider the same theorems; as

delivered in the word of God, that by right conimandeth all things; then .
are they propetly called laws.”*® On Selden’s account, the laws of naturé are -

equally such ‘conclusions, or theorems’ - they wnnmnn_un what must be

done if we are to avoid suffering, and they have no obligatory force except -
ini so far as we are frightened of wzm.nﬂsm by nra,:,. En.m_nnn But nac,u:% _&3‘ ,

8 Hobbes, Leviathan, ed. C, B, gnnvsnao: AIwnHoammio:F Smmv pp. 4oalq
1 ibid., u,us o . ) R N “:

: can be seen as bnovn_. _miu since nra_.n has. vnnn i amm_.uﬁn ann_muos wé .
- law=maker that we shall suffer if we break ‘them. Our’ m:m.anam Js-the

* .. construction of nature is taken to be a series-of m_E._un %Qﬂoum. nrn: nrn .
_“Hobbesian laws of nature are also ‘proper’ laws.

o ﬂrcm not very different inits 042,»: structure from Selden’s: one empirical *
"+ premiss has &m»vvnﬁ.& that we know what we will be punishied for after. -

~ opened up a space for Hobbes’s nvnodm to. slip into.. Moreover, movvnm 5!
.. laws, like Selden’s, are necessarily not coeval with Ewawﬁm 93\ mavnsn_
.moH..&a:. SnomEson. »nm hence for ﬂrﬁn mo_.nn not on-intuition ‘but-on
- historically acquired experience of the natural ws:-mvﬁnbnm This is the

.. DeCive anEE:m what rn méant by nrn n_wrn reason’ by which the Hmimu‘...
of nature are found. out - ‘by right reason in the, natural state of men, [
_ understand not; as many do, an infallible mpnc_&.. bt the act of _.oumosim. =

. .,:er_uosum. 0 ' By a comparison of this kind between Selden and Io,c_unm. B
' ‘wecan cut mwnocmr much of the nonmam_o: that has surrounded Hobbes's

* Warrender's main argument, which will be dealt with presently.

g situation? He did so simply by B»Fum the claim thatifitis rational to make. .
e :anmnm

o .,.Hrn law. Om nature Snszoznm in the mo:ﬂnn nr»ﬁnnn sect. p. nuEnG .;& @3. man’
. -.utterly vain, and of none effect, if this also were not a law of the same Nature, That:

benefit is it'to d 'man, that-any thing be promised, or given unto him, if he: that -
‘- -giveth, or promiseth, performeth :on. or nnnw_non_._ m== n:n nmrn Om n._c:m Vunw :
~ what he hath’ m_<nnu Q ; 5 no el RS :

L ..E.zw F& him’ 58 _&n curious &onﬂnun. wnnvancnnnm in Um O_cm. n_.:wﬂ ﬂo
..vunmr a promise is n@:Z&nR to a contradiction: ‘he that covenanteth,
- willeth to do, or 6mit, in the time to come; and he that n-.onr any action, .
L S,Ennr it at that present, which is part of the mﬁ:un time, contained in the:
. no<n=w=n unm 32.&.08 :n nrmﬂ 4—0?35 »no<n=uzn 43:25 ﬂro mo:._m nnm‘

- .:.‘IoEunm @ﬁ,—:w .E\E.rh. !

ﬂ.oﬁ& Iog& 1 uq

nommnncoson of nrﬁ decision, which ncsE r»qo been different. If Oom. g

~ Hobbes's theory of obligation, mnmmznn its very different. noamanconnnm. is,

our death. Instead, we simply look at what we are punished for in this life, -
and act accordingly. Selden’s attack on the deontology of the scholastics

sighificance of another note which Hobbes uman& to the second edition of

that is, the peculiar and true ratiocination of every mian nObnnnnEm those
actions of his, which' may. either redound to the: n_wn..mmn or benefit of his
theory. of - o_urm»so: -though* we -have still not . mcm._ﬁnnzw -met-..

But it remains true that in nrn mﬁmiaam men are mcﬁvomnm tobe ,Uocam to.-
Wnnw their covenants not to resist the sovereign. How could Hobbeés jusiify i

this, given the absence of eternal punishment as a relevant feature of the

a .?.on:mo .&o: itis umcoum_ to wm% t no mnm.»n:n source om ov.rmmﬁos is

should divest himself of the right (o all things, in order to bring about, .peace] were-...

every man is obli iged to stand to, and perform, those covenants which he maketh, For what-
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the not doing of the samie thing, at mvn same n:.:n. S_znr is a EE:
contradiction’. (1.16.2)*
The problem about this argument is nrun it seems to be the ‘wrong way

round: a condition of its being rational to. make a contract must be the

_:Qﬂunnao:n expectation that it will be kept. It is true that theré is no point -
. in making a promise unless it is kept, but it could be that there is E. factno
reason to keep a promise, and hence no point in making it. But by using

this argument, Hobbes was able to conclude that it could be rational not to-

resist: it was rational to promise not to do so since such a promise was a

necessary condition om _nism the state of nature, uzm any wnonﬂmn i_unr it

is rational to make, it is rational to keep.

This was clearly an unsatisfactory vo.ﬁzoz to mmovn and Iowcnm sﬁm _
hampered even more in his argument by his views on _u—.ov»_u_rQ Wehave

seen that the Tew Circle writers explicated the: rationality of making a°
promise of non-resistance in terms of probability calculations: we are less.
likely to suffer as a consequence of being held to our promise than we are

by not making it in the first place. Hobbes was just as idiosyncratic in _.zm "

relationship to this aspect of the Tew theory as to its other manifestations,
- Hacking has. nnnnnz% pointed out that Hobbes in the Elements &nmn:.rpa a

modern notion of probability®® — his mmBo:m remark that ‘experience
concludeth nothing universally” was part of an wnmﬁ_ﬁm:ﬁ that ‘though a
man have always seen the day and night to follow ohe another hitherto, yet -

can he not hence conclude that they should do so . . . If the signs hit twenty.

times for one missing, a man may lay a wager Om twenty to one of _&n..
event; but may not conclude it for atruth’. (1.4.10) But the striking feature _
of Hobbes's argument is not so much that he shared this modern notion of |

probability with people like O-.::Eméo:r but that he refused to apply it
to his political theory. The men in his state of sﬁE.n are not supposed to
make probability calculations; they are supposed to be certain that they are
going to be (at the very least) no worse off by taking the covenant than
they would be by staying in their original position. If certainty of this kind

is required, then clearly itis going to be difficult to argue that it canever be

rational to promise not to resist someone else. Hobbes’s reluctance to talk.

about men gambling in the state of nature, despite his firm grasp of the idea

of probability calculation, stems from his general epistemology: " he
wanted to argue both that the laws of nature were learned through experi-
ence, and also that they could be presented as deductive, conclusions
no_dvm_,mzn to those of Euclidean geometry, m.nnﬂmnF Gnnm:wn Om his
eccentric view of the logical status of geometry, . »

If this is right, then we must nosnE&o that Iowvnm s mum:_ﬁnsn in n?n.

# Hobbes, English Works, 1, p. 31. :

% |. Hacking, The Emergence of Probability AOmb:awn _oqb v 48. "

# The best recent discussion of this relatively neglected feature of Hobbes’s ﬂroum_.:n is in
F. S. McNetlly, The b:&aaw of Leviathan (London, Eamv nmvnn.m_z _u 8

, : mhnimaum was mE.%_w Enonm_mnn:n While he »mnnam with mnEn: and'the -

- 80, we can now see why he moved away from his earlier positionand why -~

B happy to talk about a state of total natural freedom: they did not have to .
- link all men’s natural rights up to the vnnﬂv_n of mn_mnvanmonﬁso: in this

.7 limit man’s ‘hatural freedom: men could only have the right to do .,.romo -
SRR .ﬁr_umm ﬂran noum:nna to Eﬂm own hnnmnnﬁnos This axv_uﬁm the move
. to the more limjted account of the state of nature outlined particularly -

- in _&n notes to De Cive, in"which Hobbes explicitly denied ‘that. men

© - protection.

o suggested that. all that wis nnnann_ was mOa the natural men to’ promise not.

o nsmnnmnoon_ to be given to any one,’ irnn €Very man contract ot to'assist:
 him who is to be’ ‘punished”.* A great deal of ».Eu was made of this by _.:m

o z:% will afford Mr. Hobbs no reliéf, if unoﬂrnn man s:: kill;: miaim, or
- ) punish ?r. E&?. that then &um Man hath 7 power over Mr. Hobbs his rmn

.. factit ‘would have been no poorer a EnoQ n_._us that of mm_ans on Uummnm
= ..rnm Eczunm not altered. his account of the state of nature. -

. _inthe state of nature which the ruler had never left); in the new theoryallhe.”
- could possess was the right to defend himself — for that was now the on_w.
- right anyone vommnmm& And n_oﬁg that was no use if he was to act in the

~ 'to this, the only way. for ratural men to crect a mo<mun_ma is for them ‘to.
.. .appoint one man, or >mmnEE< of men, to beare their Person; and every.:
' one to owne, and acknowledge Eﬁmm_ma to be Author of whatsoever he
o ..»rmn 50, wnmnnnr ﬁrn: mvn_.mou wrnz ?2 o_. nmcmm S&n >Qnm in .&omn a:nmm :

S mocvnm. mamrh} _\—\SE 1, p-. u ST . o :
- ¥ R. Coke: A Survey of the Politicks. &. E« ﬂsa&. Sww:u. E_‘ .:Ss& Tee? and E E:

.H.roﬁ& m?g& L - .‘..H_._Nvu_. T 3

Tew writers about the means ﬁronavw a civil'society 1s. amnw_urmrnm he

‘ a_mmmunnm mssn_mam:ﬁu_; with tHem over a number of issues, /That' v&:m

“hetook the particular direction that he did. First of all, the Seldenians were

22.5 After all, one of the Em_:m which-men’ m&oﬁa in the state of naturé
‘was precisely the ﬂmwﬁ to renounce their own self-defenice.. -But Hobbes. -
did not. believe this, and in. any consisterit nrnoQ would have had“to-.-

can wmqn a natural nmwﬂ to do »:ﬁr:..m oﬁro_. nrwu iruﬁ _n»% to, ﬂwn:, own;

~Secondly, he had to v_..ovoma a EanrmEmB ironn_..é a moﬁwnﬁmn ncci vm ”,.
érected without his subjects losing %ﬂn ﬂmrn of self~defence. In De Cive he -

to assist_the enemies om the mo<n_..ﬂms - 'the mmrn of mcEmE:m ds nrnn :

omvounua. as one of them, Roger Coke, said, ‘what power of] life or death -
is here any more, then if a company . of Men nonnnmnn one with another, ﬁrwn

and vnnmosu and &E.. w_mvn m.onoonr he will call gladium .E.E:aa. % But i in_

As it was, while such a sovereign in the old theory would have rmm ﬂrn
unlimited ern to.do. anything to anyone (for all men. vomunmmmm that nm?,.

way that' sovereigns are =o~.3»z< supposed to. It was almost nntEE a:
nosmﬁnnmﬂos of this kind that led Hobbes; to. drop this. vnowomp_ and ",
replace it in Levidthan with the’ mpaocm ﬁrao_.% of n:Se:ha:e: >nno_.a5m

QS:E Fo:ao: EQNV P 29,
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which concerne the Common Peace and muman,..u.. “As a” unm&vﬂro
sovereign did not simply defend himself: he acted as agent for the defence -
of each member of the community, and was thus capable of performing.all”

' the interventionary actions associated with sovereigns, - - -~ -
But although in this area by 1651 Hobbes had developed a co

theory, there still remained one major difficulty in his account. This
has ‘caused great confusion among modern scholars, as a resalt of the -
interpretation of Leviathan put forward by Professor Warrender: At
the beginning of the discussion of natural law in Leviathan - occurs "
the famous passage distinguishing the right of nature from the law of

nature: . .

.ﬁrmcwr they that speak of this subject, s to confound jus, and lex, mhwn.nuaﬁ_«.n&"
yet they ought to be distinguished; because RIGHT, consisteth in liberty to do, or

to forbear: whereas LAW, determineth, and bindeth to one of them: so.that law,
and right, differ as much, as obligation, and liberty;which in one and.the.same”

matter are inconsistent. o §

The right of nature is ‘the liberty each man hath, to use his own power, as :
he will himself, for the preservation of his own nature’.* Now, .in the
Elements, just as in the Tew Circle pampbhlets or Jeremy Taylor or Selden

himself, this distin¢tion does some real work. Self-preservation is a right

nsistent

and not a law precisely becausea right does riot have to be exercised—oneis

at ‘liberty to do, or to forbear” in the rmatter; So it makes sense to promise:
not to exercise any right. But in De Cive or Leviathan this is no longer the -
case: men are not free not to exercise their right of nature, and its status as a.

right is therefore questionable. . e
One of Hobbes’s first critics, Sir Robert Filmer, spotted. this:

If the right of nature be a liberty for a man to do anything he thinks fit to preserve
his life, then in the first place nature must teach him that life is to be preserved, and

5o consequently forbids to do that which may destroy or take away the means of

life, or to omit that by which it may be preserved: and thus the right of natureand

the law of nature will be all one: for I think Mr. Hobbes will not say the right of

nature is a liberty for man to destroy his own life. The law of nature might better-

have been said to consist in a command to preserve or not to omit the means of

preserving life, than in a prohibition to destroy, or to omicit® © - -

Butit is this discrepancy between the notion of aright m.w m.hu,nsg,..&_% mnmnoa -
by Hobbes and the fact that men are apparently not at liberty to forbear to:
preserve themselves, which is at the heart of the case argued by Professor .

Warrender: T : . -

- - h | . -

Hobbes describes the fundamental law of ‘nature as ‘..mn.l.n v.nmnn. mnn_ the right of -

nature as ‘defend ourselves’; likewise his precept or general rule of reason is that

it Hobbes, Leviathan, p. 227.
T ihid., p. 180, : & T
- ™ R. Filmer, Patriarcha and other Political Works, ed, P, Laslett {Oxford, 1949), p: 242.

- .._..Uimw..anwru.a..mmmn%ouw peice when it wm..wnwwmwﬁnuwwwm.&rgm.ﬂrw.&w.m?nomm_vﬁo that

"."). the precept that we should defend ourselves 45 a law and not a right, and that we -

.} peace must be fourided on something othet than prudential calculations of -
o . . self-preservation. I think it would be fair to say.that were it not for.this:

- . thyself”plays the part of the supreme motive for the individual but ‘seek peace’ is
i) his supremeduty.® -0 T S T T

.. more recent critics in particular have: done. In the work in  which- the-.

' ..pointin regarding self-preservation as a right, since it could be reniounced: -

- -‘oddity of his new position, and might also have laid him open to'the sortof -

.- rights and further laws could be derived ~ in other-words, a more tra-"
- - ditional account of the natural state of

e d\w.n.nmnao....p. The mq.___“.“._.m&. ‘vr._.__.&%.ae of Io..ga anmoa. ..Eu..\.vwv. 216.
_is possible on this basis to.show that

. o whiom see McNeilly, Anatomy of Leviathan, pp. 257-61) have gonc wbno,‘nrn.in.ﬂwﬂ..mn any:

, o+ . - this point, which Plaimenatz had niot dealt:with: *personal self-preservation inHobbes is not

- N Mr. Plamenatz’, inK: C. Brown.ed,, Hobbes Studies. ﬁOxmo& 1965}, p: 97

they may use the advantages of war, If self-preservation were meant to be takenas

the principal duty of each individual, one would expect Hobbes to havé regarded
~ought to use the advantages of war where peace is unobtainable. As his words stand,
“ however, the fundamental law-of nature is not ‘preserve thyself”; but ‘seek peace’,
. and the further laws. of nature are derived from the Jatter precept'.'. . :‘Preserve:

 This distinction betweers motive and duty in Hobbes is the gap through
‘which Warrender is'able to introduce his theory that the obligation to-seek

distinction, Warrender’s case would have yery little w_mﬁm.mu.:ww«.._?m_.ﬁ.n is,
miany of hiis critics have failed to see the strength of his case, thotigh there

are one.or.two notable exceptions:®

.- But:we are now in a position to. provide a_ different account of the
discrepancy from Watrender’s, without simply ignoring it, as most-of his. -

distinction between right anid law. first appeared,.there was an importarit -

- what we have to explain is thus not why the distinction was developed, bt -
why it was retained into the later works, And.herea number of factor:
“becomgrelevant. One of them is of course the fact that Hobbes had already
publicly committed himself to treat self-preservation as.a rightand'nota -

- duty; explicitly to chanige his stand on this issue would hiave pointed up the -

attack ‘which the Tew Circle writers launched on Parker. But most impor- ..
tantly, it would also have tendered impossible his account-of the state of -
nature in terms solely of rights, upon which the law: of nature supervened,”
Instead, he would have had to postulate 2 primiry law, from which both- .

men. The alterations in fundamental .

¥ e ve Lt -

.- ¥ Thomas Nagel- in particular focussed on this aspect of Warrender's case. ‘He rehearsed.
Hobbes’s position on -rights and duties, and conicluded that it “appears in fact to-be -~
self-contradictory .. . I confess that I donotknow whatis intended, but [ do not think thatic

‘Hobbies felt we'do not have an gbligation to preserve

-ourselves.”. T. Nagel, ‘Hobbes's' Congept of Obligation”, Philosophical Review, Lxvin -
- {1959}, p. 71. But virtually. none of Warrender's other critics (for the most up-to-date list of .

detail. Warrender himself replied to Professor Plamenatz's criticism of him by making jus

. 'what:makes actions obligatory, but what sispends the obligation ffom aétions that wouls
" otherwise be obligatory . ;' personal self-preservation in Hobbes isa tight,.and not 3 duty;
* . and so-to be distinguished as 2 priniciple-from the laws of nature”. H. Warrender, ‘A Reply.
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features of his theory that would have been required-were 50 Ema.w.,msm )
great that it is hardly surprising that he chose to continue treating .mnﬁ..u K
preservation as a right. , : LT
If the interpretation of Hobbes which I have been suggesting is correct,
then it follows that Sirluck got the relationship between Hobbes and the
Tew Circle the wrong way round. The Tew writers developed a consis-
tent theory out of Selden’s ideas; Hobbes began-along lines similar to-.
theirs, and as a result was left with some awkward features in E.m. ﬂr.n.o.Q :
when he diverged from them. But in some ways, what he did was to draw. .
the logical conclusion from some of Selden’s suggestions; his m.oén...mc_
vision proved a constant threat to the ‘Seldenian’ tradition when it revived .
in 1660, until what seemed to many to be the death-blow was delivered to
it by Pufendorf in 1672. IR TR , T
Confirmation of this interpretation of Hobbes comes from the reaction to
his later writings, particularly his post-Restoration Dialogue between a
Philosopher and a Student of the Comnion Laws. Here too we can see that his o
.ideas never ?amwn.uosmp:w .diverged from nro‘m.@ of Selden’s other.
followers, with embarrassing consequences for the more orthodox of
them. To understand this, we must go back to Selden’s original account, in
his notes on Fortescue, of English legal history in terms of constant change -
and constant continuity. At the heart of his argument was the image ofa
ship altered plank by plank at sea — natural laws were ommmswsx. S
limited for the no,=<2.nn=n< of civil society here, and these limitations have been
trom thence, increased, altered, interpreted, and brought to what now they.are;.”
although perhaps, saving the meerly immutable part of nature, now, in régard of -

their first being, they are not otherwise than the ship, that by often Sn:&ﬁ_m.,w»u no
- piece of the first materials, or as the house that's so often repaired, ut nihil ex Ppristina

materia supersit.. .. ** . : . L EL L e

As we saw carlier, in its-acceptance of change in English legal history, this
view developed from the standard attitude of late sixteenth< and early
“seventeenth-century. common lawyers, but in the systematic account it
gave of such change, and the full awareness that it was no argument against
the laws of England, Selden’s note was highly original, . e
Two people in particular, Matthew Hale and John Vaughan, developed
Selden’s ideas on the law in the years after 1660. It was Selden’s picture of ™

English legal. history which Hale enlarged upon in his justly famous - -

History of the Common Law, published posthumously in 171 3 (Hale diedin -
1676). His relationship to Seélden is much clearer than his relationship to

Coke, though both his major recent commentators, Pocock and Q.“n.mw..

¥ Qee abhove o, R4,

L

- - now, that they were 600 Years since in the general. As the Argonauts Ship'wasthe

L had been introduced at different times, and the knowledge of the actual - ERE

N

have wanted to associate him primarily with .Oox.n.u_». Hale even borrowed. o e,
Selden’s imagery:* . B T I I S S

Use and Custom, and Judicial Decisions and Resolutions, and Acts of Parliament,; .
- tho’ not now extant, might introduce some New Laws, and alter some O, which..
", wenow take to be the very Common Law itself, tho’ the Times and precise Periods
. . of such Alterations-are not explicitely o’ clearly known: But tho’ those particular
Variations and Accessions have happened in the Lawg, yet they being only partial .
and successive, we may with just Reason’ say, They. are the same English Laws .

K

same when it returned home; as it was when'it went out,.tho’ in that Long Voyage
it had successive Amendments, and scarce came back with any of its former < - .
Materials; and as Titius is the same Man he was 40 Years since, tho’ Physicians tell- .,

-us, That in‘a Tract of seven Years, the Body has scarce any of the same Material-
. --Substance it had before.3 ~© 1. o CO T e

- Herwas clear that the reason for these changes wwas the constint attemnpr by
. law<makersto adjust to new circumstances, and that as a consequenceit’

. was a fruitless task to sort out the history of the English law different parts .-

i occasions could well now be lost. " -

.......—UOnon_n_:m.m.ﬁ.&.nmn Ew?ﬁ:ﬂoﬁ»ﬁo&ﬂﬁ mrwb.mn.no ryﬁ.,»amnum_oi
ndn.‘w.&mm,o.ﬁnvn. English law as Q.._.m..nn.a...‘ TR T RO

or rather from that aspect of the idea’of custém which emphasizes its universality -
- and anonymity, the myriad minds who, not knowirig the ihportance of what they
v do, have, each by respanding to the circumstances.in which he finds himself, S
contributed to build up a law which is the sum total of society’s response to'the
vicissitudes of its history and -will be. insenisibly modified tomorrow. by fresh . -
" ....responses to mHnmr.&nwﬂim“p:mnm.l. e U A T e S e

. But we need to make a distinction here'in order to understand whatboth’ -~ -
-Hale and Vaughan thought. Pocock slides from talking (in the context of - -
* Hale) about the constant change and’ adaptation of law to new circum-
.- stances, to.talking about cusfom, that is, the creation of law without the
.. deliberate decision of a law-making authority.- (It is for this feason above.. .
- all that he wants te associate Hale with Coke; who undoubtedly did'want - -
~ to protect-the common law fromi such an authority.) But thisis not.a
necessary transition ~ after all, modéen law is constantly being changed .~ -

" and adapted, but it is not at:all 2 customary law.. And it is precisely *

. that transition which Hale and Vaughan were-in.fact rather‘unwilling to*
comake. ot Do R O

- Hale’s remarks on this subjectin his Hisory need to'be read in the light of
- the closely parallel remarks of Vaughan ih some of .rm,mucmmnﬂwmﬂ.._ﬂunw

L

S wn,n,._.. G. >L.fvo..nvmr...§mm».a.&..n=_ O&ﬁn_..nm,ﬁ_.aa a:&rnﬁmzmyﬁ&: Aﬂw.ﬂ.wan—mn. Ho.u_qv._m...._qu". ;
: . M. Hale, The History of the Common Lawof England, ed. C.M:Gray (Chicago, 1971); pp: xxi

. % Hale, History, p. 4. T
* Pocock, .mahw_nq.__..ﬂnﬁﬁaca:.. P73,
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important passages in Hale’s History are in nruvnwn 1v, where he distin- 5

bl

3 4bid., p. 44

N -

guishes between three ‘formal Constituents’ of the Common Law: com-
mon usage or custom, the authority of Parliament, arid judicial decisions.
But one cannot take it for granted that these three formal constituents are

all alternative ways of making the common law. Hale specifically wﬁnm .

this out in the case of the third: - :

It is true, the Decisions of ﬂoE..G of Justice, tho’ by Virtue of the Laws of this."

Realm they do bind, as a Law between the Parties thereto, as to.the particular Case
in Question, "till revers’d by Error or Attaint, yet they do not make a Law properly
so called; (for that only the King and Parliament can do); yet they have a great”

, Weight and Authority in Expounding, Declaring, and Publishing what the Law of .

this Kingdom is.*

- This suggests that the formal constituents could simply be the ﬁ&o.c.m

ways in which the common law could be known, rather thanmade— nunnmmn_% -

the distinction which seems to have exercised Hale. On the other two.
constituents, he remarked first that ‘Usage and Custom generally receiv'd,
do Obtinere vim Legis . .. And if it be enquired, What is the Evidence of this

Custom, or wherein it consists, or is to be found? I answer, Itisnotsimply an

unwritten Custom, not barely Orally deriv’d down from one Agé to
another; but it is a Custom that is deriv’d down in Writing . ..”* But it is his
remarks on the role of Parliament which are most interesting: - .~

We are to know, that although the Original or Authentick Transcripts of Acts of
Parliament are not before the Time of Hen. 3. and many that were in his Tiine are -
perish'd and lost; yet certainly such there were, and many of those Things that we |
now take for Common Law, were undoubtedly Acts of Parliament, tho’ now not
to be found of Record. And if in the next Age, the Statutes made.in the Time of

Hen. 3. and Edw. 1. were lost, yet even those would pass for Parts of the Common’

Law, and indeed, by long Usage and the many Resolutions grotunded upon them,
and by their great Antiquity, they seeni even already to be incorporated with the
very Common Law . . . Those Constitutions and Laws being made before Time of -
Memory, do now obtain, and. are taken as Part of the Corimon Law and’
immemorial Customs of the Kingdorn; and so they ought now to be esteem’d tho’

in their first Original they were Acts of Parliament.®"

Here, Hale seems to have assimilated the first and second constituents:
an unspecified proportion of the customs: were in fact Acts of Parliament,

that is, decisions by a clear and precise authority, which had simply, -
continued in force for so long that lawyers ceased to refer to them as
specific enactments. Hale was not entirely clear about the status of the

customs which did not have this oa.mm:“. Vaughan, nrumm.nnnamamu.:ﬁ...S»w..

much harder headed. In the case of m%ﬁwm Thomas v, Thomas ,.mo%:n....i .,

1667, he ogn_%mm. .

many things are said to be prohibited by the O.Exi% Law, and indeed most nrwn.m.m 50
prohibited were primarily prohibited by Parliament, or by a Power equivalent to it in.

% Hale, E:GQ.“ p. 45.

3Mihid n oaa—<

o because the Original of the Constitution ot prohibiting Law is not to be found of -

' ‘now received as Common Law. So if by accident the Records of all Acts.of Parlianient’
. - "before as .m.w.snmv should be destroyed by fire, or ‘other casisalty, the memorials of -
~.proceeding upon them found by, the Records in Judicial proceeding, would upon .
like reason be accounted Common Law by Posterity.® . . .
" And in the case of Edmund Sheppard v. George Gosnold, in. 1672, which -
‘turned on ﬂwa. status of the ancient customs chargeable upon imports and
_exports, Vaughan argued that they were originally due by an Act of
" Noris ita true Inférence, That if the Antiguae Custumae were at Common Lai (a5

.. - might be:by Act of Parliament not extant, as this-of 3 E. I.’and in: truth, mostof the

- power.and practise of making new Laws.* e
WO.&. mwﬂm,wbm. Vaughan thus .iaﬁ‘nm_.&.oﬁ. ..”Q.E?ws Finm .wo”w&m;;nr.n ’
. creation of past Parliaments, or-their equivalent (whatever Vaughdn may

-

- have intended by that expression), If it was such a creation, then'it was. -
.+, cleatly not custom in Coke’s (or Pocock’s) sensé; it was quite compatible
- particularly wortied about the uncertainty over the history of Parliament:

_of course not debates over the antiquity of Parliament itself. Many people

: w.mn.o:.w. mhmin:n&. Law. “.In‘. drives.on, in this, the King’s Prerogative .
- high. Judge Hales, who is no great Courtiér, has read it and much mislikes -
it and is his énemy. Judge Vaughan has perused it and. very much -

e i P 163. -

_ making Laws, which is the m.»:.p.m“ _wun are 8& no be m.s»&:& vw. the n.§§ ah&g.

_Uo@%mmwﬂ.mmag and Spelman). could believe both that some kind of -
. Parliament had been a continuous feature of the English constitution, and

- el _.u.wnﬂnu_ww&mmum

-Record, bufis ﬁnw.aun_ memory, and the.Law known onely from practical proceed-
ing and usage’in Cowurts of Justice, as-may.appear by Laws made in the'time of the.
Saxon Kings, of William the First, aiid Henry the First, yet extant in History, which are

now extant, none of which is older than g H. 3. (but hew Laws were as frequent

Parliament (now lost) of Edward L. But he remarked: =

every thing in one sense is takén for Common Law, if it be Law, when it appears not .
to be by Act of Parliament) therefore it was by Arbitrary Imposition of the King, for it

Qos_.s.g:.rui. cannot be conceived to be Law otherwise than by Ads of Parliament,”
or Power equivalent to them, whereof the Rolls are lost; fot alwaies there was a:.

o

even with a Hobbesian view of sovereignty, provided that the Hobbesiari
sovereign was taken to be Parliament. Neither Hale nor Vaughan were:

the debates over the origirfof the Commons which Pocock has traced were -

throughout the late sixteenth and seventeenth - centuries  (including .

that the Commons had not always-been ‘part of it.4¢ R ‘
- Itis worth remembering at this point Aubrey’s reminiscences of how he
got Hobbes to write his Dialogue between a Philosopher and & Student of the -
Common Laws, and how it was received. Some time after 1664 Hobbes -
yielded to Aubrey’s persuasion, and wrote the Dialogue after studying :

a w%e.xm nrm.}.‘hrim‘::. mn_...m...dmr.m.v.u._..‘ F.o.:mm?.,mou@. P 338
- mo-.Urmaomaw.ﬂ .,m,mo.ﬁ,.OE.#a,_.o: aw.n‘ﬂx Hous .U_..h.n@‘wmnnm_ _. ed. ,.H...Iw»nr.n Fbvmol..._.. 771)
'..283; for Selden see his Opera.Omnid, 11."ed. D, Wilkins (London, 1726} cols."i026-7; for-

PP:. §7-66.
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commends it, but is s afraid to, license it for feare of giving &mvwawmcnn
. Aubrey’s remarks about people’s reactions to each other are often the most
misleading parts of his reminiscences, but it is clear that Hale felt much

" more strongly about the Dialogue than Vaughan. But i it is also clear thatin
their ideas on the status of the comron law, Hale and Vaughan did not -

diverge a great deal from each other — it was rather that Hale was prepared
to accept a greater degree of unclarity. This should ﬂmo::uﬂ us to read
Hale's well-known attack on’ the Dialogue with some caution: what, did

Hale actually criticise in. Hobbes’s argument? Was there a mcsamannnmm

difference between them?’

To ariswer this, we have first to consider the mumcanuﬂm of the U-a?h:m,
which have often been misunderstood (though less so by its most recent

commentator, Joseph Cropsey). The Philosopher in the Dialogue mnnnvn&.
the Lawyer’s distinction between the common law and statute law, and

also the description proferred by the Lawyer (explicitly ‘following Coke)

of the common law as the law of reason. He gave a general Hobbesian

_account of law = ‘I grant you that the knowledge of the Law is an Art, but
. "not that any Art of one Man, or of many how wise. moo.«an they be, or the

work of one or more Artificers, how vo&.ann wo.we.n_.. it be, is Law. It is not
Wisdom, but Authority that makeés a Law..
apply to both common and statute law, wsm not to undermine the distinc-,

. tion. Hobbes had after all argued just this about the law of nature Rmo:. S0
the Philosopher could accept the Lawyer’s point about the common law

being the law of reason in a way that statute law was not. He continued (in
the passage which was the occasion for the first half of Hale’s nﬂc@c&

'Tis very true; and upon ‘this ground, if I pretend within a Month or two to _.zurn

my self to vﬂ.mona the Office of 2 Judge, you are not to think it Arrogance; for you

are to allow to me, as well as to other Men, my pretence to Réason, which is the-

Commion Law (remember this that I may not need again to put you in mind, that

Reason is the Common Law) and for Statute Law, seeing it is Printed, and that

nrnan‘clnaaxmm8@95520203.5922 nosﬁm_s& Snrn:._.:?srm ?Fa ::Q
profit in them very much in two Months.*® :

Hale's response to HEm was by no means to come to Coke’ 8 mnmmﬂnn ina
straightforward way. His repudiation of ! Hobbes in fact rested more o: a -

rejection of the distinction between common and statute law —a rejection
that we should expect, given ‘what we have seen of his theory of the
common law’s origins. He had to establish against Hobbes the conven-

tionality and arbitrariness of the common law, such that it was not access- -

ible to an untrained, natural Hommoa. msm ru did mo by m_.mEzm in %n
following kind omé@ ) oo e

’

' Aubrey, Brief Lives, 1, p. 394; see also pp. 141-2,

“ Hobbes, A Dialogue between a Philosopher and a ME%E &ﬁ the 0§§§ h&& of m.ah?xm ed. ._

OSEQ An_znmmo‘ Hoqa P 55

L I N S

"+ and Afisfotle, or by Oo?ﬂmnn:w the Laws of the Jewes,or other Nations, to m:m

- ¢ ‘therational procedure was to assume nrwn their original purpose still held.”

~ but this was intended to .

| . customary: status “of the common Hmi. which 1086# takes to be nrn
o .mwos_m not only. org but take.as vucmoucm:% Justified. five hundred wnﬁ.
hundred year old customs in the same way. .
' ible withat least some of Hobbes's premisses. Hobbes »nmznm in'the second.
" s Hobbesian mo<nnm_m: with the right and"duty if he. thought the common
e The justification for this was of course genéral nosmamnmsosm of what it-

-+ "believed) would mmnnau:% Jeada moﬁu.ﬂmn to consult with his msgnnam in

*" But that was'a prudential constraint, and ﬂ?wnmmono no be. &,ﬁ.ompanm i
[ nmmnm om rieed, mcnr asa BESQ _«.Ennmnﬁ.Q . :

[ .:m%mﬁ:oa S on 3_‘ Ioomﬁ His Uua_a.m:m &. a:. h.aE. ?.55_ as >vvn=n_.x _= 3

B bt vognr - Ancient, ﬁ.c:.:

.;QE& I&w& Gq

. : is a _uunﬁ ‘of the Law om mam_uzm that wz the h»amm mnmnnnm o nvn nEa_..n mansn
.i_nwocn a particular Custome. altering. it. That 2 Freehold passeth not without

- Livery and Seisin, or Attornement. by an Act.in vucm ‘But.where Statutes-have °
‘aktered, then an Estate made by Deed to:a Man for ever passeth only for life without -

- the word Heires and Infirtite more of thiskind. Now if any the most refined Braine ™
under heaven would goe about to Enquire by Speculation; or by reading of Plato

out how Lands descend in England, or how. Estites. are .there. transferred, or

transmitted among s, he would lose his Labour, and Spend his Notions in vainé

till he-acquainted himselfe with thé Lawes of England, and the reason'is because
. they are Institutions’ iitrdduced by the will and Consent of others implicitely by
O:mno_.:o and :Smn or meES@ ww innnnu Hmsa o-. Acts: Om m.ul_pin:n :"

E»Mo s'case was' that! érnﬂvﬂ. one o0k the. laws to vn E:on_cnn& ,cw
custom or statute (and he did not hete nsrz,.ma on .&o &m.nnnsnn woning
the two Bomn&_ they would appear arbitrary to a nObﬁnBvOan student,’
as the various occasions for their introduction had now been forgotten -
the same point-which-he made i in his T:no_% It did not follow; he was at .
pains to emphasise, nrmn such. _»ﬁa were now out of date'or ::._nmnmp_&n.. :

‘good, evenifno wanacunn historical account of it could now be given. Itis
this‘element in his argument which looks mxnaﬁzm_m mzn_nnnn. and: ai.:nr
vmm led Pocock to think that Hale was putting forward a; 909.% of the "
- gradual and insensible Bom_mnpzoz of ‘the common law through the .
~decisions of inntimerable private En_.imcm_m.a but a5 ‘we have’ mr.amn:\
“seen, that is an unfounded extension of Hale’s more H:Enna vo_:a ‘Hale’s.

‘case is ini fact _uﬂ.mwn":. noEvmrEo with 2 complete denial of the' mnn tinely *.

characteristic. position of Hobbes. The reason why in. Eu_n ] nrnoQ in
old statutes was- exactly the same as the. reason é_i in mwoc_m nnn \ six-

Halé’s objection to the sécond part of the U_a?ham was E_.E_mmw noEvu

and mcwmnaswua sections that the king. of - England was a mnsE:&%_,

- interest demanded it of nmw_sm his: mcEnnn s goods without their consent,

»

‘was rational, for a sovereign to do, mun_ those same. nonm_an—.mcosm (he-

mogmn_.::m Eam a Parliarment before'i issuing laws or mogms&zm taxation.

W.-Holdworth, IEQQ of. mam?a_ r_E v Q.ouao? Eut P-'505:
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Hale’s reply to this consisted- firstly of a &mn&m_os of what ern law of
England actually was, which he intended as a demonstration that the king
was not allocated such powers. But secondly he tried to _cms@ the limita- -

“tions on the Fum. and he used two arguments to do so. The first was thata

long succession of kings had promised to be so bound, and ‘tho’ itis true -
that the Kinges Person is Sacred, and not under any Externall Ooﬂ.&op_
nor to be arraigned by his Subjects for the violation of that Sacred Oath' -
yett no man can make a Question whether he be not in the Sight of God -
and by the bond of Naturall Justice oblidged to keepe itt’.* In other words, -

he was employing the characteristic Seldenian argument against. Hobbes;
about the obligation to keep any promises; but with a surprising degree of
diffidence and qualification. More important to his case was a set. of

prudential arguments, based on the clearly Hobbesian (though also, of
course, Seldenian — as shown in Hamimond’s ,.aoﬂwmv vssﬂm&n of a.ﬁ.

relationship wnﬂénmn protection and ovna_nsna

The greate happiness om. any Government. rests m.ﬂ:ﬂ_uwzw in nr_m. namely the.
Mutuall Confidencé that the Governours have in the people as to point of Duty and

obedience and that the Governed havé in their Governours as to point of Protec-

tion, and to Secure this mutuall Confidence was that Ancient and Solemne Fistitu-
tion of Qath of Fidelity of the People to the Prince and of Preotection and
upholding their first Liberties & Laws by the Prince to the People.. And the first
breach that happens in-this Golden Knott as by miserable Experience we have

learned, [is when it comes to be believed that] the Prince is bound to keepe none of

«the Lawes that he or his Ancestours have by. the ‘advice of his great Councill

Established that he may repeale them when he sees cause. ,D.En all Em mcgnnﬂm )

Properties depend cvos his Pleasure fetc.].¥? ‘

Against the claim that it :ﬁmwﬂ _um nnnmmme mOa a sover€ign to act’in ﬁ_.:w
way, he made simple empirical'points — ‘this is but an imaginary ‘feare as

appeares by Experience. For this Kingdome hath been now these 560 .

yeares govern’d by Laws made by Parliamentary advise and noe time yett
affords us.an Instance Ewﬂﬂs a Parltament n,:m—: not rn ﬁ:an:\ msocmr
called for such a Supply ..

It is clear from this that Em_n was not in fact vcz_sm monipa a B&nm_?_..
different theory as an alternative to Hobbeb's: many of his premisses were

L3

similar to Hobbes's, and what was at stake was the kind of nonnH:Eo:m to,
be drawn from them. Hobbes himself, as Cropsey has pointed out, pro-
vided one of his least outrageous accounts of government in the Dialogue.*
Itis not therefore particularly surprising that someone like <u:m§=. who

did not have very different views from Hale’s in this area, should haye.

admired the ion.w This is not tosay, of course, that E&n did :oﬂ mauc:..n:\

** Hale, xm.zaa_sﬁ p- 1L .
4 jbid. R
® ihid., p. 512 '
.4 Hobbes, Dialogue, pp. 9-10, 48.

mna_ mﬁosm_w »vocn it: nrn &m.o_.nnnn rn?.qnnn his ideas” on . :ﬁ wnE»_.

- "ary. But this difference should not be seen as based on the kind of mcsawn.p._
 mental mEnnmnnna S.r.nr mOno&n Q.on Qﬂnav_a vwm msmmnmnum :

.wo m:. the. ﬁu:unm_mn nrnow.w put. m.oﬂim& mi Iocvnm rum mvwaunnm rather
~politics wnnB to haye gone (as we have seen) for Selden’s version of it.’

- . Hobbesian point of view, as I have: nrwmsom& it,inthe 16 505 o 1660s. The ~
. -one.country where Hobbes's wnmcﬁoﬁm as set'out in-De O:E or: Leviathan -
o father than the Elements: attracted support as well as abuse was Holland.
% ‘There-a whole-series of ianmm_m “mostly- associated with'the liberal ‘re-
o wc_urnun and’ m:ﬁ-&nznm__wn regime of, ﬂra Un Witts, _unon_:n& ion_nmv

L

.;.343_5“@ some of the-differences. wnﬁinn: ‘Hobbes and the Seldénians.

- defended his version of Hobbes's theory against an anonymous critic with.
whom he had _.nnnun_% Unnb in correspondence.: <m_nr=<mn= later Gnnm:ﬁ
. - one of the political commissaries »vwo::am by the:Utrecht city counicil no.,.‘_”.

S ,nsaEmEmﬂn owwounaﬁ of ecclesiastical power.* His: _n_nww are vnnrmum ?wmn.,
" sumied: upinawork v&o:wﬁm to this ﬁnnom Tractatus de Poena Divirid et

- right of self-defence, along orthodox Hobbesian lines; but he mnwm:um
. from them when he interpreted that ern as derived from our knowledge

o biological Bmw?sv and osn vmmﬂoum. that mn_muwnomnw.c»zcn is- nrn vn:.nn ;
- . function of the onmmeE‘ and such'a _Eouompn& face n»_.nnm 503_ o<nT.m

" This kind of i interpretation of the- Emrﬂ of m&mumomnunn Epm in m.nn ;
._.wmmoeuﬂ& with anothér. of their common features, their Cartesianism.’? -
Eﬁ_._ocwr Hobbes and Descartes had been very nnsnm_ of each.other, ﬁrnnn .

7 wasin Descartes’s %&.:QE de NSE... @:Emron_ in 3&3 annﬂu_ moﬂ @

: L ..“._.. mon <u=rc<mn=. mnnm I Naum:auuu. ve::nrm .Hrma:m in _:2 chai_nnmn.%:Euq Znn.nlni

...:.mno his Omn_s ‘Omnig, 1 923&»3. 5 o), pp- m&ld
S MSee C LS .—..E._mmn_..umﬂronwn. Nederlands
T .ﬁ.ﬁ_ H.nz Zw X Qwam..,ﬂ.au_.? Gu&

constitution and Hobbes’s was mcmmn_asn to make the attack very necess-"

‘isolated: in England, men who were attracted to this new way of Hoor_sm un...

Thete was no one like Taylor or- <u=m_.5= to vcn mo_..ina a genuinely

endorsing. unm utilising at least some of Hobbes’s ideas, and in the wHOnmmm.

“The first person to do so was Lambert <n_ﬂrc<ma: who'i in 1651 wcv
lished an Epistolica . Dissertatio de hu:anhﬁ Justi- et Decori in’ aiznw he -

attend .the meetings of the church no:mmno_.w. and’ pn?mﬁ& famé as'an
Humana of 1664. In this he argued that ﬂrn - right (o punish derived from the
of God’s vcnvomnm It is clear ?n m—.m_._n& from a: nonmun_nﬂcos of our.

tones when we recognise God’s. mnmﬁa inie®

cominon to ill the Dutch Io,c_uoﬂwum that we mrmz be _oo_c:m at, wza ‘was'

Verh. der K: Ned. Akad, v.- Wet., Afd.Lett. N.R., ixvi; No, 2 35&2&»5 _caov.
1456 séealso P. Geyl, .;nznsriaamrw. 5«@%«:.2:5 OQEQ_ | Fo:&os. Gat p. :m

na&_aaniﬁ <2.r. mn_. _h an >xmn_
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psychological theory which could . easily be adapted to Iov_unmm

developed political ideas. In particular, there was the claimr that ‘the -

customary mode of action of all the passions is simply this,” that they
- dispose the soul to desire those things which nature tells us are of use, and
to persist in this desire, and also bring about that same agitation of spirits’
which customarily causes them to dispose the body to. the movement
which serves for the nmﬂfsm into effect of those things.”™ In Descartes, of.
course, this view of man’s psychology was associated with a strong : and
very un-Hobbesian emphasis on his free will — man could control his

" passions and aﬁcnmcumv between their effective working and their harm- .
ful excess. But this in some ways made the task of linking Cartesian .
psychology to Hobbesian politics rather easier, for it allowed these Dutch-

Hobbesians to exploit Hobbes’s point that the law of nature did not m.ﬂ.:ﬁﬁ
everything EESF but rather whatever was thought to be necessary to
self-preservation (and in the process to reveal that this &25255 was w::%
apparent to contemporary readers). :

Thus Velthuysen argued that in a state of E.Eno all men are -Emmnm of

their own interests; in civil society the right to decide on such matters is
transferred to the sovereign, and resistance to him is forbidden not because

‘from’ subjection to a muigistrate arises more right to inflict harm than_
individuals possess in a state of nature’, but because ‘the defendant is

convicted in his conscience, and recognises that he has perpetrated a crime.
because of which his neighbour, or rather his g:mhm. rightly expects ven-

geance in the public interest. And indeed even in the state of nature no one -
can resist their neighbour without sin, if their conscience tells them that L

has been treated by them in-an unworthy way, with cruelty, avarice or
other vices . .."* This is of course far more extreme than anything Eowvnm‘
ever said, nwo:mr it is implied by his note to 1.10 of De Cive. It is also, it.

must be said, 2 more extremne argument than these Dutch writers cm:m=.< :

put forward: in general, they. insisted that one ‘was always justified in
preserving oneself, but one was not m_imua justified in doing more than

that, even in a state of nature. And they were able to-.combine this with .
their Cartestanism precisely because Descartes provided the’ ﬁwwnro_omunm_ .

explanation of how men could refrain from doing whatever they had an

impulse towards, and how they should nnmnznn 90:. unﬂ_Scom to _&Owo

things that were genuinely beneficial.

In addition to Velthuysen, we m.Em the same kind Om _uo_:nm Un_nm Ew&o ¢< :

2 Descartes, E:?Swran_ Works,1,ed. E. S. Eu_amua m:aO R.T. Eomm AOnB_u:n_mn Gus ﬂ -

158,

4 ‘ex subjecrione Zum.mﬂmnn. Jus magis [non] nascitur w& Emumanaca malum, quam mimnr..‘.
habent in statu naturali . . . reus in conscientia convictus, agnoscit se €a perpetrasse, propter

quae proximus, vel m.nt potius fidex, metito ad salutem reipublicae tuendam expetit

vindictam. Et certe in statu naturali etiam nulli licet sine peccato resistere ﬂnoxEE. si’

' conscientia _vmcﬂ arguet s¢ concedentem crudelitati, avaritiae aut u_:m vitiis, m:.oﬁ_.:n:._
51_032 nnnnc_mwn _.Don_um <nE.E<mn= OunE. 1, ﬁ qu

‘ i " substantial part of his theory looks more _Hrn armn om En 31& Iovcnm or Hrn

, Om whether the law; of nature permits anything: as he said, ‘the :mr m:m _mi
- “BK H D Haley, The' m_a_ Eart of Shaftesbury. (Oxfbrd, 1968); p. 219,

L Sed G Rodis-Lewis, La Morale de Descartes' %u:m Eud vv Hoo.u s HECI
: *.This Dutch ‘Machiavellianism and its links with later: economic theory. (s m:mmnmﬂnm 3_ e
la Court’s brother Pieter's Interest van Ia:aa& badly needs a good treatment; it js E..m.ozzu :

u.rca_&. meww«m . .. . , :E

(1665) — a work which drew more num.rn_n_% than any other the »:nunmnan&

It is notorious. that Descartes mzm the early French Omunmm-u:m &m& uo

individual's emotions and 4 set of Hnnoasnzmuaozm for coping with them. .

> Theone wo_ﬁn& nrnoQ HUQ were intérested in was Machiavelli’s (though .
" even' then it was not a very deep. E_"Q.nme for Machiavelli- ‘portrayed
L vo:snm as the puiblic arena of the passions, and’ worﬂﬂ; nnanazom as based-
on'a correct cnmnnmaﬁ&:m of how those passions could be Ewn_vs_uﬁm s
Dela Court was the first person to marry this ummann ‘of Cartesianism to -
Hobbesianism: the men in his state of natiire were deemed to be capable of -
., .Euw:_m zpnrpmqn_rm: «calculations’ about. what constitutions and’ moQ&
©arrangements were likely to. _.E_En and control their; passions in sucha im%
- that the' community vnsomnam and thé «conclusions they. came to. were:
L _ " taken to bethose of the Discorsi — the anﬂE_nms regime of active citizens,*.
It is with this group .of writers that the most famous Dutch, vo:sn&

theorist of the period, Benedict de mmﬁon. is ‘usually associated,” He

And yet there'is a strikinig and neglected fact about Spinoza, which is thata -

Seldenians than like that of De Cive.
Itis wellknown that he &m.n:& from Hrn _unnn Io_uvam o<nm ﬂrn acnmnoa

 See W, Roed, ‘Van den Hoves “Politische Waage” und die Modifikation man Io_...vﬂunrnz

. Staatsphilosophic bei Spinoza’ ?:3&. of the History Q. E_;Ec.nrw. Vi { _38 P
Kossmann, Politieke Theorie, PP 36-50.

nate that Pocock chosé not vo discuss it in-his The Machiavellian Moment ﬁ.:nnnno: 1975), -
“for it might Have: ﬂr_.oﬁu z different light on.some om his nonn_:ﬂoam

no:..nmvonanm with <n:?.$ao: ?ro:mr on the basis of mutual ovwom_aoa y
"~ -and is known to have been deeply influenced by the, wornnun scientific
-+ sections of the P&me xwmmh-mﬁrn& 'The book by ‘Constans’ was attri-
" buted to him by contemporaries, nrocmw he_denied its mcaronmr% He -
“ himself &%_w%na the same kind of i interest in Machiavelli as de la Court;
- and his relationship with Descartes, ﬁrosmr noEEnx and nnnm:s_% notone
- ot mﬂﬁmramo_.ima influence, is vital to any understanding of Hhis: Souw

implications of the .&no&r and which enjoyed a European nnwsnuaon (the -
Earl of Shaftesbury is known to have possessed a' copy)® - .and most.

~ interestingly in the Cousideratien van Staat ofte Polityke Weeg-Schaal (1661) ¢ Om

.+ _Johann de la Court (or, in- Dutch, van Eoﬁa “The interest of de- la Court’ s
- work is that while he argued in general very wrn&nwwcﬁns. m_namm:um thatit.
was’ womm_En in a state’of nature to'break the law of nature,® and being: if
anything. even more Gﬂ—urnﬁ in his "use of a Op_.nnm_..ﬁ ku\nromom%. rn .
. 8565& this with a Machiavellian political science, :

i proper political ﬂrncda — thejr-ethics were 25_..&% a2’ 50m0_0m< of an~

the pseudon mgaus .H:QE.. ?ﬁ_mﬁw Dozmﬁw:w n _Hm Um ure m_.im.aazeia .
P ¥
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of nature, under which all are born and mo___., the most part .m.;.&. mo_mv_a,m.‘. ..
nothing save what nobody desires and nobody nms..mo” it forbids sanwunn. :
strife, nor hatred, nor anger, nor deceit; in short, it is. omv_umnm. to s\on._w:m...
that appetite can suggest’.*® The only no.:nnavonmnnm.ﬁrw said unﬁrﬁm e
like this were men such as Jeremy .H.mﬁo_..”. S

142

Whatever- we naturally desire, naturally we are mﬂ:&:&. to. For natures Mwﬂ mac.”w .
and the capacities are the same, and the desires alike; and it were a contras wwn,._wa_.”g o
say that naturally we are restrained m..o:._ E&:F:m to which in‘anﬁq_:\m Y B ‘wm.”
Therefote to save my own life, I can kill another, or twenty, or a _En..._.um - O, Msnm ..
from his hands to please my self, if it happens in my circumstances an ._uoﬁ..nb Ing. -
so for eating, and drinking, and pleasures K S :

or John Vaughan: "

it is evident that nothing which acrually is, can be said to be unnatural, for Natureis..
but the production of effects from causes sufficient to produce ﬂrna..,. . 80 Mo
Copulation of any man with any woman, nor an effect of nr»n.ﬁ...%&amaa v
Generation, can be said unnatural; for if it were, it no.cE not _u,n., and if'it be, ithad a
sufficient cause.®® ;

Clearly, no one could wsvvcwn that Spinoza had read-either Taylor or

- Vaughan. But their basic.theory was available to him in two places. One -

~was Hobbes's Elements of Law, published in French (which he no.ﬁ.E., u.nwaum i
in 1652, but the other was Selden’s De Jure 2&.33___. et Dm:.::& fuxta
disciplinam Ebracorum itself — a work which was Eﬁ&% to Un .m.m.nﬂ.ncwwm« )
attractive to a Jéw, This can be ne more than conjecture, psm, itis nn:.m:\% )
probable that Spinoza simply converged on the same kind omnwn.o.uw as the .
Seldenians from his very different and idiosyncratic metaphysics; given
the absence of references to any influences or analogous »nmcanmﬁi?n.r.
is s0 notorious a feature of Spinoza’s work, we can say little more.* But it
is certainly plausible to see Spinoza not against a .vunwmﬁnws.nm solely of.
Hobbes and Descartes, as has been customary, but against .&n more
complicated background I have depicted, in ir&w,mwwvnu had his mE&.ﬂ .
and not all the positions which seem superficially to mnmwn from Leviathan -
or De Cive did indeed do so. RPTI R
insti ) axi arte vivunt, nihil nisi
o e S o Guod e poret rohibers non contemionts, non odi, nan i,
mon dolos, nec absolute aliquid quod appetitus suadet aversari.’ wmiﬁ? Works, PP 126-7;

see also pp. 15~16. . ) CoE
* See above pp. 111, I14.

% He did not possess a copy of either work at his death — see the probate inventory in

J. Freudenthal, Die Lebensgeschichte Spinoza’s (Leipzig, 1399}, pp. 160-4. mwn ,Lmo pP- uo ulg e

# “The wwu.m_m...&wo}w.,m.wi not onlythe vcwmnmaa:.omnrwmau._on‘&vnwm in-the
o ...m.ozmnﬁwnman..bnanm_..n.mra,ﬂwwmwaq?_ butalso the appearance of arival way
+* of talking about natural. rights. -As we saw. in Chaptef Three, ‘Grotius’
. provided the basic language for both nm»&aosmu..n_._m._moum.nn<ua.<.a.m drewon. -
. the central idea of free-men being capable of renouncing.their freedom,
" iwhile the radicals: drew ‘on’ the -(in’ Grotius, ﬂo.ﬂa\%mnmnrw_ﬁc,_,.mm.m._..o. g
o ‘interpretative.. charity applied - fo fundamental “political - agreements,
- Radicalism of this kind wnnam.m:..wWw_vnOm,nmn.un.uﬂn of our w‘ao,ﬁ._mmwwmw have:
- -been at_this time an” exclusively English phenomienon: some’. Dutch
.. lawyers took up' Grotius’s remarks in thé Inleidinghe ibout inalienable
. liberty and used them 5 attack slavery, but'no Dutchmen before the

~ 16505 seem to, have used:the rather different. and: much more general”
. arguments of the-De Ture Belli,  + - . - oo oo no e

It must be stressed that while the principle of intérpretative charity led
directly to the notion of ‘inalienable rights’, the radicals never abandonéd -
. the basic rights theory. common to both traditions. Logically, agcording fo

‘both, it is-possible for free men to: renounce all their natural rights; but. -
| charity, accordirig to. the radicals, requires'that we assume thit they have -
({ not done so. We ‘must presume: that our predecessors were rational, and .
. "hence that they could not-have intended to leave us. totally bereft of our
. rights. This is the, argument that Grotius- had' used o defend. the pos-
- - sibilities' of resistance 'and common ownership:in. extremis, -and it is the
*“argument that was to occur year after year in the pamphlets of the English " .
radicals, sometimes with direct references to Grotius. There jsnoreason'to -

- suppose that anyone using this argument had to have read Grotius: inter- -
| pretative charity is an obvious principle to use in order to modify a'strong
rights theory, and once the langiage of natural rights became sufficiently -
common it was likely to be Aaﬁ_ovna‘,m:mnﬂwﬁnnm;w of Grotius: On the

-3 See-in _uu_.nnc_n.. .wm.:wo..; .<,»a.mwom1m€.nmmu“§j der zwm.m...u..._.ﬁn.x.i de ‘.__...w_.‘.e.n._..ﬁ..ﬁ.._.shr
. {(Leiden; 1649), on Institutes 1138 (2nd edn:Nijmegen, 1664; p:. 5), Fora discu ion of the' "
_:influence of bath the Inleidinghe: and De-Iure Belli on Atnold . Vinnius, greatest ‘of the:

- mid-century Dutch lawyers, sce R. Feenstfa and C.J}: D, Waal, Seventeenth-Century Leyden
2« Lawi Professors and their Influencé-on Eab«.s&qﬁiai of the Civil: Law,; Veih, der K. Ned
S Akad, et Afd. Lett. N.R. xc (Amsterdam, 1975),p.- 30. R




